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016930l 0gMMJoreo LobEGgdol bsfoes, s M 3mb3MgE Mo (LsdsMmNEgdMH030) Halgdo
Mbs  0dbgl  godmygbgdo 2563 FHYdOLmM30L,  Jobooggdolmgzol s d9ddboliomngols
(L35I EYGOMHO30 LB YOS). 1!

15530bLEGHOGHEOM LLETIMMNEMGDO BETMMOELS S 300G 3L Frmtols

Lo3MbLAOEME0M  LOLOTIOMEMIOOL  300EOZLMD  F0ToMHMYdOL Lozombol  gobbogrgolst,
306390 J93000b35 d99bgds 0dsl, 0399 Lo “Ybs 23bEsRIL gl CBLEHOEHMEOMEO 5@ MMGOO MO
0©JW6-E03MM0 3mb3H0bgbEOL, 39Mdm©, LsBsMMYdIMN030 s 3MOGHO03NM0 Lodysrcls
Pom3mlobgom 6v35Hg. gl 99300b35 W9gQ0EH0dYMH0s, 3065006 503000 LHBIBOS BMYsI©
LolodoMNEMgdol s  3MB63OgAMEs©,  Lo3MBLEOGHMEOMm  LsboBsMMWMadol Mol
36030369 mds OHmymEE LOToMNEGOM03, 0Ly 30 037)M LolEqdgddo.

L53MbLEAOGM30M LOLETIONEMYDO LoTsMIEGOMH03 LoLEJIsdo MBswegl 30boE0gdL 03539996,
306500056 96859096 30bLEHO0GHMEO0L s, FgLlsdsdobo, bblsalibgs 356mbdgdmddgwgdomo
©mbolidogdol, goblis3210Mgd0m (FogMsd 565 9Ll HOMEML) 396Mbgdol 3bLEHOEEOIOHMIOL
MBHYbogl @5 LodMemm 4568856FH9dgdl. Lbgs LoGyzgdom MM 3mdlsm, 3MmbLEBHOGHMEOMOO
999m{idqd0l BodsMmmEgdM030 3m33939b3E0s SLgm LslvdsMmEMgdL A9FY39GH0Wwgdol dowmgdol
9363 MBoNE MREGOSTMLBOEIGOSL 560FJOL s 91939, gu 3MmB39BgbE0s Tom FglodegdEMdSL
ddbols, obotRgdmb bgeolmmnwadols Ibgs 93mgdmsb 808s6mgd0m 003500 BsdsMmEgdMO30
50I5GHJOMWMdom, M3  bdoMs  ghHmzbmmo  Lobmasmgdol  bbgs  Lobads@orerm
63560900308 MEbMms. LsdsBMEYdM03 BEAMIGHMESTo 53 50T5E GO0 3MBOEOOL YoM,
L53MBLEHOGMEOM  LOLOTIMWMYdO, OMAMOE gbo, IIMIOSEGHo  Falhymdoegdolbomgzols
©535boL0YMGIGE  3MOBHOIMNG  3JoBIIBHWOSd0  E™IobbBHME SOl  03539096.
30G039mH0  LobiEgds (s, Tobo  09939mdom,  LsHBMASMGDS)  Lo3mbLBHOGHMEOM
LoLsMNEMYOL $BEMBL 08 oMM SO VOMHYINIEJOJOOL LHBdME MM 5T (339XMOL, XMW OMS3

Foopmbgdmo 043bgb ©sdx3mdbadgo 859900 S IWPIOO 3MWOEH03NM0 LEBMYIPMYdOL

10 Hans Kelsen, Law, State, and Justice in the Pure Theory of Law, in H. KELSEN, WHAT IS JUSTICE? JUSTICE, LAW AND
POLITICS IN THE MIRROR OF SCIENCE, 1957, Berkeley: University of California Press, 289. See also MAX WEBER, THE
THEORY OF SOCIAL AND ECONOMIC ORGANIZATION, 1964, Glencoe: Free Press, 152.

1 oboengoo HABERMAS, BETWEEN FACTS AND NORMS, supra at 233-234; KAARLO TUORI, CRITICAL LEGAL
POSITIVISM, 2002, Aldershot: Ashgate Publishing, 36-39; and LUHMANN, LAW AS A SOCIAL SYSTEM, supra at 188 (oo
90Lo §oHImEgbs ‘0MOOIEO MogoMmboeOm®BOL’ Gglobgd). See alsoMAX WEBER, ECONOMY AND SOCIETY: AN
OUTLINE OF INTERPRETIVE SOCIOLOGY, 1978, Berkeley: University of California Press, 657.
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3b™3609d0L 139O0 S FMYRIL0MYOJX0 JOMOMOPO ©M3IMTY6EHIOOL (56 oMM SO
B399900900L h53myaer0dgdolsl) fomolsl.?

091939, 099 b3MBLEGOGHME0M LOLOTIOMEMIDL 25630b0Es300 BETIMMWOLS S 3EOGHO3OL
MOHM0YONMIOL 39MHL39JE 0306, 3903w gds 000g35L, MM obobo, BMBJEomboMmgdab Mo, Hmames
L53SMNWGIN03 5 30GH03MNO  LodYsmmgdl JmGmOL 9HMY39M0  A5GHBOL  FgdEowgdo,
9505 03539096 gLy 3MDOEOSL, Po30WYd0m WMTs MbYHY. Y As30m3seolifjobgdom
Lo3mbLAOGME0M  LobsBsMmnermgdol  dmfiobsgg 3mBoEost (Mg bldocs  bsgmeolbdggos
056509000M39 ©99M3M5G00L Fgbgdolsls), gl goberoggds  Fgodergds 293503030 boMH,
6903 3M0E 036 S BOTSOMNEGINH0Z SBOHMZ69d580 Ho®TMgdMm VoMYdMgdgdL TaMHolss
39O 0. HMYMOG 30¢03H030L 93609605 5©0bodbs:

U3306b90d2002 bsbsdstronermgbo bolihgdmso dmddnogdgb Gmgmmg bsdstorengbmoz, obyg
30003796 bobhdgddo. ®omddol yzgws 2ssHg39¢0wgdsl 9J3l 39603390 8993900
Lo3SMMNWGdIMH0Z LOLEYISLS (Foy. 9M3MBLEOEGHWEOMMO 356MboL A5 Jdgds) s 3MEOE0IME
LoLEgdsBg (853,  396Mbol  F0dWYdO  BO3sOWSGBGHM  MIMOZWILMBOL  MYGHOMSJEGH 0
Q535036 gds).13

O0amO3 339 9006036y,  Ly3mbLAOGWMEOM  LOlLFIGMMWML  doMomso  BwbJ3os
3MbLGOGHMEOMOO 3MmbGHOMEOl 9.0 3mBLEGOGHMEool vy bgs 366G 356Mbgdoom
393b5©90o  JOMOMIP  VOMYPIMGOJONID  39BMbIIIMIOLS s BbZs  bmEdsEHovwo
DmIgool  3B9d5EMIOL  ABYMIMdsEO  FmboGMMobyo.  3sdob  OHMmEILsg  oHos©
15YM3IEM MO 50500 Lol Mbm30L d0b0F)dMEo gl Bmero, ol Ms30L ™380
MOM0YONRIMIO0EbO30  WMmo30L  3MMBdEgIsL  dmoEsgL. ghmo  dbMOZ,  JMBLEOGW 0L

Lo3sMNWYdMH03  gBo3boby, 39Mdm©  J3930L  OIbow  FmEYwgdby, 60369 ™36
393gbsls sbgbl BodBHo, MM 3MbLEAGHOGHME0gd0  sMvTbMmEMmE  sHIMHOWos 3G 03NO
5JBHMOms  (OMAmEOE  BsdsMmwgdmog  Bmdsms  MIMOZglmds)  dogh, 9Msdg  bdoMo
1300099M9b5© 3M33gdLwYMHO 3MoE03MOO 3M3OHMIOLYIOL 56 dse0sb BMASO dMoEH03MM0
RMOINW0MHJdOL FJga00. 5MOL M5 3mE0@030L 30KMm©wYdEo, 3MBLEHOGWE0S MY JOMOMSEO
396mbo, GrmamMi Fgbo, 653093500 MO0 LsdsMmNgdMo30 HgMdobgdom, g.0., BraMm;
(e 33069, FodoBbMEo sl 0gm) ‘v x, 85806 Y’ 96 56/56” ZmOIMomgdom, s MRM™ d9Es
303039900 3H3360egdom, 9.0., 3ME0E039M0 3MM3535boL Auyoglo BMOIMWoMYdOm,
LosE d0MOMoEo dobbgdo Ji3930L ol BmEgmgdos, MHMIIO0E 3MWOGH0ZMNE 5d@EMMgdL e,

12 oboemgor CONRADO HUBNER MENDES, CONSTITUTIONAL COURTS AND DELIBERATIVE DEMOCRACY, 2015,
Oxford: Oxford University Press, 73-82. obowgom slggg CASS R. SUNSTEIN, LEGAL REASONING AND POLITICAL
CONFLICT, 1998, Oxford: Oxford University Press, 82-83; and (bmao@s@, LodsGmEgd®ogo ©olgy®bol 0
©19OolGWIO 30HoEosby) Robert Alexy, The Dual Nature of Law, 23 RATIO JURIS 167-182 (2010).

13 Michael Hein, Constitutional Conflicts between Politics and Law in Transition Societies: A Systems-Theoretical Approach,
3 STUDIES OF TRANSITION STATES AND SOCIETIES 17 (2011) [italics in the original]. See, e.g., MARTIN SHAPIRO AND
ALEX SWEET STONE, ON LAW, POLITICS, AND JUDICIALIZATION, 2002, Oxford: Oxford University Press, 81; Ralf
Michaels, American Law (United States), in ]J. M. SMITS (ED.), ELGAR ENCYCLOPEDIA OF COMPARATIVE LAW, 2nd
edn., Cheltenham: Edward Elgar Publishing, 2012, 75-76; or Nevil Johnson, The Interdependence of Law and Politics: Judges
and the Constitution in Western Germany, 5 WEST EUROPEAN POLITICS 239-244 (1982).

7



M0 ‘©95woBEIL’ 05350 BsBMYsMgdsdo.1t  dgmeg dbM03, ©oLOZWME  LsFsMHNWIIMO]Z
LolEgdgddo, oLEMMONME TobYbds godm, 3MBLEOGHWEOMMO ©M3IMIBGHI00  doBobogds
Lodool  MHgbogl  fgommm 96, UbgzopzsMo GMI 30md3s;m - gmzgger  d9dmnbgzgzsdo
Lo3sMOWYdM030  39ML39dBH0300 - 3MBLEOGHME0s  LBsTIMMEYdM030  BILoSMOLSY, 36«7
506G JOOLMZ0L 139X YO ME TGLoliMEgdI0s. 30bs0D 3MBLEHOEM30gd0 0gdbgds,
63 Bs3sMMEGOMH030 ©M3FI6EHJO0, B0 9G3YMMBd0D, MrAMEME BsTMMNWYOMOZ FYsOmMgdL,
OIWgdLs3  9OMmzbmer  396mbAgdgr @y  396mbTxnsM©gdgEr  MmMAsbMgdby, Y39
LoBMYPOMYOsDY, 94300 Y39 DY d0gmo FdMFs30 dogws.S Lbgs LoEYzgdom, Bmysws©
3MbLEBHOGHME0gOOL 96 doMoMsEo  356MbgdOL Fobso®lio, MmymeE (glo, hsBmMmyYsw0dgdIME0s
30303900 oLZYOLOL WMPO30L A93Wgbom, o8 gl Jobso®lio gobgzgmaos 356mbols s
L53SMNWGIN030 MP03Z0Ls S BMEOTOL QoOBTO - s by M oly 50g696 3mbB3MgEHMwo
LoBMYPOEMIOOL Jgwo  LsdsMmEgdMoz30 LRIOML ©EolL aldoal (9mgzger dgdmbggzsdo,
30030600  989J3HS©).1¢  OMaMOE bbb aobogbos  Lodsmnerol  dgibog@ds:
30BLAH0GME0gd0  Jdboob LsBsMIEIOLs S 3MOE030L  MMMNOYHCMBL.  LoToMmEYGOMOZ0
LoLEJIOL 3O EHO3NO 3OMEILMD 353806M9d0m, oLBO 30BN boliosml s60Fqd9b
Lodsool  HomBmgdsl, @5 99sglbo  LsdsMmegd®ogo  Fglgdol  dodstod  dobo
QO350 )d9gd0m, LETMMEGOM0Z boliosml bidgbgb 59 3003 3Mmi3gLL." "7

306500056 5333500 ©™3M396EJIOL ‘(3350 1o3MBLEAOGHMEOM Lol ™L  M306M39wglo
d0D5b0, FoMmFH030 2oLoYGI0s, MIMAME MOl gl 0BLEOGHVEOMOO sdBHMOO BoEMY300, Fobgls
L5350V YIM030 B33, FoaM5D Q9IOLIMML 3M0E03MO LodYsMIMm3gbss. 035%Y, MMI
Lo3MbLAOEME0M  LolsBsMmEw™mgdo 5606  5J@H™MMYd0, MMIgdLs3 BIbo LM YdIMO]Z
Lodysmdo MEsm, m99d3s, 80MY300bo 56MH0sb 3mwo@03MnMmo s13sMYbolizgh, dsmo Lsdo
39b6Lb35393900 15309dYMHYdS SHIBL oz gbsL.

30039 6080,  LO3MBLAHOGMEOM  LOLOTSOMWMIdO  3ME0G0300390  2oIbGMOEO
L5FSMNWGIN030 5JBHMOGO0 CbUBHOAIGOLIGRO 39HU3IHHOZ3036 56056, 9.0. 396L39dEH0305b,
LoOE 9056 gl LOLEAIOME MO0 2obEoygdbOo, 9633919 LEBMYsMgdsdo Bbgoslbgs
50 9L9dm9g35mS GO, »Bmoz3Mglo JoBbom, FsMNMb 06E0300gdOL J3939, S, BILOIMGOM

3990003005, Jdbosh s 5@LOMWGd6 J3g30L FoM9gRM0MmgdgE Fglgdl. BozmbLbEGHOGH™MEOM
LobsToMNE™M  0bsMBMBIOL  BodoMMNWJdM030  0BLEHOGHMEHOL GMWL, by  ©sfgbgdmEgdol,

1 obogngo, Gsg., Rudolf Streinz, The Role of the German Federal Constitutional Court — Law and Politics, 31 RITSUMEIKAN
LAW REVIEW 103-104 (2014); or JEREMY WALDRON, LAW AND DISAGREEMENT, 2001, Oxford: Oxford University
Press, 220-222.

5 oboengo, sy, ANDRAS SA]O AND RENATA UITZ, THE CONSTITUTION OF FREEDOM: AN INTRODUCTION TO
LEGAL CONSTITUTIONALISM, 2017, Oxford: Oxford University Press, 23-25; or JOHN O. MCGINNIS AND MICHAEL B.
RAPPAPORT, ORIGINALISM AND THE GOOD CONSTITUTION, 2013, Cambridge: Harvard University Press, 130-132.

16 obogngo» ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS, 2002, Oxford: Oxford University Press, 349—
351; and Martin Loughlin, Fundamental Law, in M. NOGUEIRA DE BRITO AND L. PEREIRA COUTINHO (EDS.), THE
POLITICAL DIMENSION OF CONSTITUTIONAL LAW, 2020, Cham: Springer, 8-19.

17 Christoph Mollers, Legality, Legitimacy, and Legitimation of the Federal Constitutional Court, in M. JESTAEDT, O.
LEPSIUS, C. MOLLERS, AND C. SCHONBERGER (EDS.), THE GERMAN FEDERAL CONSTITUTIONAL COURT: THE
COURT WITHOUT LIMITS, 2020, Oxford: Oxford University Press, 143.
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699w o3 99996005 030Lm30L, MM LEFSONWIdIM030 MNZ5BIBOOLOM I0(339L FIM3IZYMEO
96033693560 LsFoMmNWgdM030 Bs30Mbgdo S 0ToLMZOL, BMI 0(335L O dME o003 MO
d9LodgdMdYO0, MboE 396MbIId™ds Jdbol.!8

50530060MMs©,  By3MBLGHOGME0M  LsbodsMmeom 0833500  3oG03NM0  SJGHMMYOOL
8m3509mdsly s Bogd0sbMdL, MIMYMMYdOES 9OHMZEMo 1Y) SYOWMIM 030 SBsTdNY]dO,
00005, 0353600 T90m{dgdol ™mdogIBHI© 9d393L. FoMowos, oo Fgxzgoligds  MIMI MO
L5350 GIM030 bob0sMOLLY, BT OLOE FoMM S0, BT 3MWOEH03NMO SJBHMOYOOL 853560
bds 396Mmbos — ymgzgw 99dmbgz9350, LodsMmEol MHYbsglmdol 99dm30l9d90 ©YIMIMSGHOYO
Dgmdowgdols Lobgwdjoxgmdo. ymgge x9eBg, OHMEILSE LEZMBLEOGHWE0M LolisdsMmnEMmgdo
33056, 5933039096 96 MbsE ©MBB 035Dy, M3 3MEWOBH0IMNEMDs SJBHMOGdDs 356Mbols
8909390000 58mbsEU, LobEAIMMNE YOO 303032 0BLEHOGHMEOO S1356M)HBY BmJdgwgdab,
39033990 300303200 59BHMOGOOLMZ0L bgdol IOMZ0m b BIdOL O sMM30m, F9Jdbsb
RMOINW0MHYdJd0,  MMIWGdOE  MIYIMmE  gHgos @ L3 YIMEMms  dogero  od
LoBMYPOEMYOOLMZ0L, Ls0BsE TgoMbs Slgmo  5gBHMOGO0  (30ME306 b 0M0dS).1* Lbgs
LoEY3900m, Lo3MBLEOGMEOM LElETIOMEMYOO LsTsMMNEYGOM030 0BLEHOGHWEOMEMO SJBHMMYd0
50056 0dob odm, GMI  LOLLTIMMWMYDO 50D, BoEST, 0853MOMNIS®, 3MEOGH03IIO
L5dYsOIMbMsb  d0doMNJd0m 0bobo  FowGHMOL BBl  SLOWMGDID, o3  3MOGHOINO
59H™EPOL 15Ol 5dEg3l Jomo Hs oYMV (56 563) BodsMMWYdM0Z Lsdystmdo. oJ
0bLEGOGHMEOME  BodBHMOMB ghmow, MHMIgwos dggbgds  Lbgzoolbgs  9dBH™EMYOL  dmEol
Lo3MBLAHOGMEOM  BobOBIOMEIMGOOL  gobewoggdsls,  JgmeMg  FoJHMOoE  8mddggdL
bAOAIAOcr0  39OL3IHH030056, 00335605, MM Lo3MmbLEBHOGHWMEOM  LElOTIMNEMYOL
3030376 BRIOMT0 oBOO BsTsOMNWIIM0Z 5dBHMMYOs© 59393V 339 200bodbs, G™A
Lo3MBLEAHOGMEOM  LBbETsOMEMgdo,  Lobgedfogzm  bawolvyzagdols  bbgs  IEGMmgdobash
5903000905, LgMHNM BobOTSOMEML LOLEIIOL FoMJ 500D Q9B ogLGdMEbo. Ii3e
L53MbLEAEHOEM30M LOLETIOMNEMIdO Ym39wmM30L J0EMY30bo 5M05D, odmbs@mb g6339mwo
BEHOMIGHIOMWO 39380600 300GH03O0 LRJOML odGHM®dMb. gl 60dbsgl, M3 momgdol
939 b3 MTs  LETMMEGdM03Ts  LOLEBGFD  goomzgaerolfjobs, ™I  3mEWoE03WGO
59BH™E90L, 096905 gU L3bMbIYdW M ™YY 5©TLEOEgdgo FEHM, dggdermm bsfoermdmogzo
(G063 0@905do) b Lo (Omymeg 5d0-00) 3mb@GMmeo, 0dols, v 306 0dbgds
L53MbLEAEOEM30M LELETIMNEMYOOL FLToMI0Y. F90)A9, 3 0E03MNEO SB35MYHO s Toliby
39053MbgdMo  0YMEMA0gd0 253w gbsl  9bgbgb s  PoM339hows  9gdmbzg3006

Bobogergos Dieter Grimm, What Exactly Is Political about Constitutional Adjudication? in C. LANDFRIED (ED.), JUDICIAL
POWER: HOW CONSTITUTIONAL COURTS AFFECT POLITICAL TRANSFORMATIONS, 2019, Cambridge: Cambridge
University Press, 310-311. But see Robert A. Dahl, Decision Making in Democracy: The Supreme Court as National Policy-
Maker?, 6 JOURNAL OF PUBLIC LAW 279 (1957); and Kevin T. McGuire, The Institutionalization of the U.S. Supreme Court,
12 POLITICAL ANALYSIS 129-135 (2004) (59 Us30mbbg GHMo0300wo 3mmo@ozamo dg3bogmhgdol 3gmLdgddozol
3qLobgd).

9 obogngor Grimm, What Exactly Is Political about Constitutional Adjudication? supra at 308-309; and Nuno Garoupa and
Tom Ginsburg, Building Reputation in Constitutional Courts: Political and Judicial Audiences, 28 ARIZONA JOURNAL OF
INTERNATIONAL & COMPARATIVE LAW 541 (2011).



LobsoMNEMYdol  BGHOWJGHMOBs s 8500 BMBITIBGHME  3mI3MbgbEHOL  39BMmbolidog®mo
M3 g053mbogrgdol 39939Md0m, oaFy30GH™b dmlisds®meggdols 30b50mds.2°

Lo3MBLAHOGMEOM  BOLYTIOMEMGdIOL  LEAHOMIEGHMIOOL  goohyzg@oL 93  3B0dzbgermzs60
303037900 go3gbols Jobgs35, gl Lol EMIDO 56 Bgodergds Bsomzsemls fdobs
@5 9JU3NHOMESE ‘3ME0EH03MNM0 LEHMWIBHWOOL’ dJmbgo. Fsmo FMLsTsMmEgado Fgodegds
(05 BJoMs 90056 300093) 0Y3696 3MEoEHOHBoMmGdIMo 3060930, 0lobo, Bs0b3 LETsHNWIdIMHOZ0
153gomHMEIb  IMPOSD, 6y Lo3MBLAEHOGHMEOM  LobodsMmErmgddo  dm3sfg  0bozoadols
©™30b5bGMM0  Toboliosmgdgaros, MHmI obobo, b3gMEgdmog, 99goMbgz06 0MMHOLEJOL b
15350050 BMOTMEOO Q653 GdOL FJmbg 30O FmEOL. LbgsbsoMo, 0d d98mbgg35803 30,
LG 439w BMbsdsMMEY 30 GH032IM A9BLX DY, 3005 3MWOE03¥YM 0LIMEIMYR0JOBS S
580093599 ©89d6gd0Mss SMBYME0, Jsm0 dgmbg30l 3OHMEgLO G9IMTIMYE0s (356Mmboom
56 30bBLEBHOGHMEOMM0 B3gMgdom) 00 300500, OGMIWGdOE BMOTSWMMSE Fo0bz 90D
303500 9099bo LMol bgermazbgdsdo, 9.0 sd3m LodsGmawdzmEbol bsMolbo. dg@og,
»39GH9b 90mbgg3sdo (Fogsd 965 gmzgem30l) d9mBg30L 3MMEIYIMNd0 dMmombmal, G™A

39600005390 LobodsIEM FBE ML 3JMmbgm oo EMbOL goM33999e0 4oMEEOEYDds.2!

@5 3mb,  Lo3MBLEGHOGMEOM  LobodsMmE™mgdo  d9odwgds  d030Bbomo  LsBoMmmgdcmO3
59H™ME9050, OHMIWgdo 0MY30ebo 560056 3M0E03MM0 LsdYsOMIZND, FIbI30bsCPHIGO
396U3999H03005b53, 3629 00 FMbJ305Hg 3306039800, OMIgoz 9T LolsBsMHNEIMIOL
0)M0LGJOLS @O 3mE0G03MBYdL FmEOL  MBDOYAMMdSTo  5J3m.2 58 Bvbombscr®o
396L3993H030m, 3900905 000g35, 38 Lo3MBLEHOEMEOM LELETSMMEMYDO 58 MM bGBgHML Ol
890053HMOMS BY6d300L SO gdgh. MxMYMOE Bgdmm §93300m 500b0dbs, Jomo ghHm-gOmo
80053560 (130000 BsHMYSEMJOST0 G0l 3MBLEO0E 30580 5OLYdIMEO ¥YSMGLHE 3MOEH0IMNOO
RMOHIMNWoMHgdg0oL  JmMolL  F9gos30ss.  3MbLEBHOGHY3O0L  dMbenrgddo,  Gmames  fqbo,
L53SMNWGIN030 MZ5eLEBOOLOM, CMTOBOMGIL 3N OE0I3MOO EOLZMOLOL MOFOMBIEIIOMD;
5053006OMMs©, 0LoBo VBHToONEGIM035 MgE9356GWM0’ (3693980 ©s 393JaMM0gd0s, 9.0

20 obogngoo CARLO GUARNIERI AND PATRIZIA PEDERZOLI THE POWER OF JUDGES: A COMPARATIVE STUDY OF
COURTS AND DEMOCRACY, 2003, Oxford: Oxford University Press, 138-141; WALTER F. MURPHY AND CHARLES
HERMAN PRITCHETT, COURTS, JUDGES, AND POLITICS: AN INTRODUCTION TO THE JUDICIAL PROCESS, 4th edn.,
1986, New York: Random House, 139; and NICOLA CH. CORKIN, EUROPEANIZATION OF JUDICIAL REVIEW, 2014,
Abingdon: Routledge, 115-116. oboggo 9sg., Donald P. Kommers, American Courts and Democracy: A Comparative
Perspective, in K. L. HALL AND K. T. MCGUIRE (EDS.), THE JUDICIAL BRANCH, 2005, Oxford: Oxford University Press,
207.

1 obogngor STONE SWEET, GOVERNING WITH JUDGES, supra at 45-49; and Klaus Stiiwe, The U.S. Supreme Court and
the German Federal Constitutional Court: Selection, Nomination, and Election of Justices, in ROGOWSKI AND GAWRON
(EDS.), CONSTITUTIONAL COURTS IN COMPARISON, supra at 242-244. But see Peter H. Russell, Conclusion: Judicial
Independence in Comparative Perspective, in P. H. RUSSELL AND D. M. O’BRIEN (EDS.), JUDICIAL INDEPENDENCE IN
THE AGE OF DEMOCRACY: CRITICAL PERSPECTIVES FROM AROUND THE WORLD, 2001, Charlottesville: University
of Virginia Press, 303-304.

%2 58 0053080, ‘3)6J305" 32)@oLbIMBL 33M3392)w 3MIIMBY 39O 3ZINWO @sfgbgdYEIBOL ‘BBI30sL, ORMOG 9BIIOY’
(603geoi  goblbzazgds  ‘BMbJsos, GMamME 80HBbosE’), 96, G@AMOE 0 Fgdmbzggzsdo, LogmbbGodmaom
LoboBoMmEMmadol  bogddosbmdol  3mB3Mg@Me  89gagdl  BmmOE  LsBsMHmWIdMmog,  sbY3g  3MWOGH0IMNO
LEAHOWIGHMOIOBY. oboergor BRIAN Z. TAMANAHA, LAW AS AMEANS TO AN END: THREAT TO THE RULE OF LAW,
2006, Cambridge: Cambridge University Press, 245-249.
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30690900, GMAWgd0E dMmFogL Loxs®m mbguggdls s BMPsIE BIBMYPSMYGISL, 03350
L5BoMNEGdMH030 LOLEBHYAOL J0gH FMBMZBOWO MOFOMBICYIOMBOL 3565393)M9d0.2

Lo3MBLEBHOGMEOM LOLOTsMEMYdOl JogH T gdIo 39gE0sGHMOOL 50bodbmwo Mo
dbMmE BsdoMNGOIM030 BsdYsMMbIGh 5O MOl JodsMmEo, MHMIGTog LolvdsMMEMYdo
05305600 5JBHMOHJOOLMZ0L BOTIMMN G030 BYMHT0BIOOM FobToM 5396, Mol 6oTBsgL FoBbgdOL
DMAd0  BMOHIMNWoMHG09d0  3MBLGHOEGMEOMNO  ©M3MIIBEPPLS  »vy  3MsdBozsdo,  dog.
3MbLAEOGHMEOMMS© Lysgm 356Mmbgdol Q9B EHgd0om. F90530MM0 Bbdi0s F0ToMIE0s
30G030L  bEgOHMmblgbos, Moysb  LozmblBodmEom  bolsds®mmEml  45wsHY39¢0wgd900
500396 LMW GOMH0Z BIOBMYPIL, MMTgdOE 3MW0GH03MNMTs 5JBHMOMYdTs 356MmbTgdmgdggdols
36m39Ldo Mbs 0(3356.%4

3065056  3mbBLGo@MEos  Lsbmyosmgdol  Bgdol  3MMmEMIdGos (8500 30GH03M0
§o68m0o0gbegdols  99839Mmd0m), MJMOOMWSE  F50b3,  LogmbLEHOEMEOM  LolisdsMmemls
R}bJ30s  ©98M3MOGH0M  Lobgedfoxmdo  sMmoL  LsbdMPsEMYdLMID s,  JgMdm, dob
300303796 Fo63m3509b¢ 0096, 08 oMYdgd0m0 FH5360¢0l 890530, HMBYWOo 53539
LoBMYPoMYd5d s Folds 3MWOE03EMTS> 5JBHMMJOTS 15309300395 Joogl, MdEs sbevs
LN G030 D360l MZoelisBOOLom, 6«7 ABs3zbowol, MMIgEoE 30M39egloE
90050005 5dBHMOGODY, OGMIWYGOLSE 935w gdsm  Lo3MbBLGHOGHMEOM  Lolisds®omerml  doge
3963560909000 (56 ©5LEIMYOME0) LMW GdM030 fgligdol sbyMY3s. 39MHIM®, MMYMO3
50960390035 BodsMWOol M95eolEBGdTs S Seg MHMLds 50bodbyL, LSOO, DMASS,
393Fg30G0 GO0 533m OMINOG FobdZ IO BHowdL, Lawss ‘BUOGIWDBY ©sfigowo
396mb0’ bogds ‘396mbo 8mgddggdsdo’, 9.0 Bmbsbanrgmdols 099 Loy s®m dmbgwrggdol dog Fglgdol
B350 gMmMOEC0MdS 503905, OHMyMM3 3d™F530.2

50 990mbg935d0, Lo3gmBLEGOEGHMEM LobvBsMMNEMGdOL M30Mm39glo 36305, 3MWOE03EMO
5JBHmMMgdol og RMOEIWDHY doMgdwo  396mbgdo  FommmM3oL s LsbBmYsMgdOLLmZ0L
3o63sOGML  ddMFog3 bm®MIgds. 3MBLEOGHM(309080, OHMmamOE Palo, WBGM Bsoerow BsbL
L53SMNWOL 3mE0E03M0 LYolgdo, Msbs3xEMmM3g LsdsMMNEIOL FHodwMmo dobsliosmgdgwro,
3000609  Ubgs  LodoOmEgdMmog  ©m3dgbBHgddo  (dsg.,  Logoolsbsm  LsToMnErol

B obo¢mgor Joseph Raz, On the Authority and Interpretation of Constitutions: Some Preliminaries, in RAZ, BETWEEN
AUTHORITY AND INTERPRETATION, supra at 369-370; and JIR*T PR* IBAN, LEGAL SYMBOLISM: ON LAW, TIME
AND EUROPEAN IDENTITY, 2007, Abingdon: Routledge, 21. obogrgo 95y., RONALD DWORKIN, LAW’S EMPIRE, 1986,
Cambridge: Belknap Press, 370-371.

2 obogergo> Torbjorn Vallinder, When the Courts Go Marching In, inC. NEAL TATE, T. VALLINDER (EDS.) THE GLOBAL
EXPANSION OF JUDICIAL POWER, 1995, New York: New York University Press, 13-24. Ulrich K. Preuf§, Die Wahl der
Mitglieder des BVerfG als verfassungsrechtliches und -politisches Problem, 19 ZEITSCHRIFT FUR PARLAMENTSFRAGEN
389-391 (1988); or MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS, 1999, Princeton:
Princeton University Press, 7-9.

5 oboergor KARL N. LLEWELLYN, BRAMBLE BUSH: ON OUR LAW AND ITS STUDY, 1951, New York: Oceana
Publications, 150; Roscoe Pound, Law in Books and Law in Action, 44 AMERICAN LAW REVIEW 35-36 (1910); and ALF
ROSS, ON LAW AND JUSTICE, 1959, Berkeley: University of California Press, 75-77. oboengo slig3g RONALD DWORKIN,
FREEDOM’S LAW: THE MORAL READING OF THE AMERICAN CONSTITUTION, 1996, Cambridge: Harvard University
Press, 7-15; and WALDRON, LAW AND DISAGREEMENT, supra at 262.
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5dBHMM9d0ol  gH53600  LsBMPSOMGBOLMZ0L, ) OHMIGE  JOMOMSIPO  VOMYOVIEIOIIDIS
583369090 LobgEd[ogm/lsbmYsmgds.2e I9@E0a, 99 bsfowmdmog 3mwod03Mo d+9bgdol
99009390, 3bLEGHOGHMEO0L BsFOMEYdM030 9bs, BIMMmOE (gbo, A9BBIME0s 3ME0EHO3MM
9656096 9M7500.77 5B BNl 3 LO3MEOO oRIWO00S OGP0l 3MmBLEHOG Y300 ol dmbero,
6903 50a9bL, I Bs3MPMYdS JMbgdsbg PoMsbEH0MYdMs 356Mbom, MM30 ol SLEIMEBL
05300 BeE0sE O 53bJ30sl.28

50 30090530, LosoE FMLETIOMNEGJOO ‘BOEIDY SOLGdWE LOToOMOELY s Bsdgow
Lo3sMMSWL  FmMOL  I9gE0sGHMOMOYD,  Losg  ‘BMOEIDY  SOLYMYO  LETIOM IO’
3MBLEBHOGHME0S - 3MWOGH03MNM0 BMOIMNWOMJOJIOLS S LBsFsMMEdM030  3Mb3gBE0YdOL
3030065305 - 3659M0 Loz 96 5MOL, M LolsToMN M bgwolrnwgdol bgs d@mgdby
99Go©,  LO3MBLAOGHMEOM  LOLOTIOMWMGdO  396Mbol  AsBBOFBHIPOL  gBoo  bgdosb
396Mb6399mJd9900m0 5JBHMMYd0. OHMYMOE 339 500b0dbs LsdsMmmErol dMz5¢0 3331g35MOL
9096, 396mbols gob3sM3H9ds, o3 BMYSOE TbOLIMJOG0s LobodsONEMLMZ0L, Tg0dEgds
3obgl  396mbols  89ddboll  BEgdITMBOEgds.? gl 3gbmdgbo  MBOM  MZselshobms
L53MbLEAEOEM30M BobodsMmEMmgdol 9000b393580, M5YPL LETsMMWJdMm030 GH9JuE0, MOl
3005053 1bs ob0doMEGHML  396mbo  (39MIm©, 3MmbLEHOGHWEOMMO ©M3MIBE0) 009bo
BIOMM, M8 JoLo F0bs5MLOLS S FoMYGOOL SBYLEJOOL 3GrIM(39U0 356MbE9MJgMdIOMMDdS
bgds  (Ymgge  99dmbgz93580, BodsOMEGdM030  MZseLsBOOlom), MMIJWOE  30MHEI306
5OLOMEY505 3MB3MgEHWE F930b3g939000 (3MBLEOEGHWE0wE Fgdmfidgdslmsb e3zs3doMgdom)
b bmaoo  (BLEGHMIGHM  Lo3MmbLEAOEGMEoMm  F90mfTgELMD  ©9393006d0).30

26 obogrngoo Raz, On the Authority and Interpretation of Constitutions, supra at 343-344.

27 obogmgorRaz, On the Authority and Interpretation of Constitutions, supra at 365-366; and HABERMAS, BETWEEN FACTS
AND NORMS, supra at 388-389. See also Mark Tushnet, Abolishing Judicial Review, 27 CONSTITUTIONAL
COMMENTARY 585-586 (2011).

B 0Bowo0ol 3mbbGo@wEos, dvgbaro 42: ‘396 dm Lo3MMYES 5W0MIOMEO s OMIBEOMIdIMWOs 5bmbom, MmTgros
390geL... oL GFoMaegdl, oms NBOHMBlgwymb oo  bmgoseremo Rbipos ©s dobsmb ol yzgarsbomgzol
bgedolbofigomdo’. slg39 oboergor GIUSEPPE PORTONERA, THE PROBLEM OF SQUATTING IN ITALY: A NEW
APPROACH BY THE COURTS, 2019, 4-5, available at
https://papers.ssrn.com/sol3/Delivery.cfm/SSRN ID3472293 code3097842.pdf?abstractid=3472293&mirid=1 .

2 obogngo;, Jsg., Frederick Schauer, Opinions as Rules, 53 UNIVERSITY OF CHICAGO LAW REVIEW 684 (1986);
HERBERT L. A. HART, THE CONCEPT OF LAW, 3rd edn., 2012, Oxford: Oxford University Press, 132-136; or NEIL
MACCORMICK, H. L. A.HART, 2nd edn., 2008, Stanford: Stanford University Press, 157-159. oboango sbggg Aharon Barak,
A Judge on Judging: The Role of a Supreme Court in a Democracy, 116 HARVARD LAW REVIEW 62 (2002); and

JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW, 1980, Cambridge: Cambridge
University Press, 1-9.

30 obogrgor Gunther Teubner, And God Laughed ... Indeterminacy, Self- Reference and Paradox in Law, in J.-P. DUPUY
AND G. TEUBNER (EDS.), PARADOXES OF SELF-REFERENCE IN THE HUMANITIES, LAW AND THE SOCIAL
SCIENCE, 1991, Stanford: Anma Libri, 31. obogo sUggg, Stone Sweet, Constitutional Courts, supra at 827-828; and Anna
Gamper, Constitutional Courts and Judicial Law-Making: Why Democratic Legitimacy Matters, 4 CAMBRIDGE JOURNAL
OF INTERNATIONAL AND COMPARATIVE LAW 824-834 (2015).

12



https://papers.ssrn.com/sol3/Delivery.cfm/SSRN_ID3472293_code3097842.pdf?abstractid=3472293&mirid=1

99x59900Lm30L, Bo3MmbLEBHOGHWEOM LELETSOMWM, bgdmm s0bodbmEo y3zges JobyHoL 2s0m,
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3D0E0MmboMgdL HMaMOE BoFsMMNEYGOM030 5JBHMMO0, 9.0 SJBHMM0, GMIgwog doBbsw olsbsgl
396mbols  gobdodBHosls @ Fobooggoslt,  0MN300s  dE0IMOI©O RO IOLIMMUL
396Mb6399mgdg900l 303032960 bodysrmliznh, 306506 LogzmbBLEOGHWMEOM LolvdsMMEMIdO
3968563930l 2B0m 549009096 456133990 LBMYsMGdOL oM IEP0MdIE BodsMMWIdM0]
3560653531

Us3mBLGHOGH™MEOoM  LaLHTIMMNEMGOOL ,,3MmEOGHOIMGO Vs, BOTSOINEYGIMOZ0
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50 BdMMIoL (396G ME  Lozombby, 3960dm©  LogmbLGoGMoMm  LolsdsGmwwmado  «9bs
3960LsDBL3OML J0MOMOIE LBTSOMNEIIM0Z 0¥) 3MCOE03O 5dBHMOJOS®, 300390 (S50
50 9ol 3603369 mdol 9339390 ©oYygbgds Fgodengds ogmb. ghomo dgbgzom gl doboos
A9M30bMmEMa06OH0 Ls300b0s 30650056 1153MbLEHOEWE0M LalvTsMNEMgdoLlm30olL doboFgdmewo
3M3393H9630s @ 09mOLEOI30,  Ym3ger  F9dmbgzgzsdo,  Bodmygoeodgdme  IlEZEIE
903605309030, 309bgs35@ 030ls, M) MMIg 5JBHMMOE 260b0Mgd0s6 olobo 3mb3MgE e
MR YdIMLoEwgdsms LolEYIsdo, MBOM 30E0G03MNO ) MROM LEAIOMNWIIM0Z, OMYMEOEF
Pbo, 030395 LsFsOMEYOM030 39MOL39IEH0306sE. Fombgszs 0Tols, MY BMYMO 5GOSH
©3bsbMEbo, BsTOMEWGIM03 09 3MOG03NO  5gBHMEMYOSE, T glbo  0bLEBE0gdOL
dbooOmMEgIoL  ymggem3zol 946900  MBWGISTMBOMGds,  ABLIBEOZOME  356mbgdols
3MbLEHOGHMEOMIOMDY, 5335615, F500HY 30 FH03IMO 2569TM O 2905GMBYOMWO MW OE0IME
0QIMEMA0900 By dmab9bL gogzengbosls.32

099939, 59 HoMBMm©y9bowo LszoMbo MIMIWME BHYMHTObMEMYOMMO 96 5350900 3GIMdNYTs
56 5MOL. M0OEoL b 300530l oblIBOZMGdS, MHMaMEME bBoMms bEgds LsTsMHNWYdIMHO]Z
Lo3ombgddo,  2oM339we  LsdsMmegdMog  bggHmgddo  dolomzol  3m339Egbsool o
099000300l  d0b0oFgdsl, s 0053MMMWsE, bbgs BodsMmwgdmog LEgmmgddo dolo
9mgd9900L BoMY 0L 0doE0Mgdsl 6odbsgl. Lbgs LoEYzg000 MM 3nd350, MMEILE Loddg
95905 1s3sOMEGdM03  Lo3oMbgdl, 3MHMIGIOL 96 Loabol  3eslogozsos 60dbsgl  dols

RMOIoMYOL 5, 5353MMYs©, d9br©3sL.33

31 obogrgoo LUHMANN, LAW AS A SOCIAL SYSTEM, supra at 235.

32 obogergoo HANS KELSEN, THE PURE THEORY OF LAW, 1970, Berkeley: University of California Press, 3-5; and Waldron,
Law and Disagreement, supra at 144. obogogo 9sg., ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS, supra at 366; or
LAWRENCE BAUM, AMERICAN COURTS: PROCESS AND POLICY, 7th edn., 2013, Boston: Wadsworth, 270-272.

3 obogngor Timothy A. O. Endicott, Law and Language, inJ. L. COLEMAN AND S. SHAPIRO (EDS.), HANDBOOK OF
JURISPRUDENCE AND LEGAL PHILOSOPHY, 2002, OXFORD: Oxford University Press, 935-968. See alsoWALDRON,
LAW AND DISAGREEMENT, supra at 229; and PETER GOODRICH, LEGAL DISCOURSE: STUDIES IN LINGUISTICS,
RHETORIC, AND LEGAL ANALYSIS, 1988, London: Palgrave Macmillan, 2-3. obogogo» 3o9., Linda L. Berger, Applying the
New

Rhetoric to Legal Discourse: The Ebb and Flow of Reader and Writer, Text and Context, 49 JOURNAL OF LEGAL
EDUCATION 155 (1999).
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09) 25630bosgm  3m63M9GMWs©  Lo3mbLEBHOGHMEOM  BobodsMmEmgdl s dsoo  39bgdol,
OMMOE 3063093 49M9dmdo dmdwdsgg od@GmEMgde© 2obLsBO3MYOL, 9339 500b0Tbs, “H™A
3500 1305309l 5303565005 GOl 0doL ‘VaMfjdgdss’, MMd 0EYIMEMYR09d0L 56 WOMYdMEGdGdOL
396mb3o 4505396y 36309 EH o LEBMYSMYOOL 3MBLEBHOEMEOLS M) doMomsE 356mbydTdo
Bo3MM30w0, doMOMIE @S bBoMd© 3MWoEH03MNMI© BMOIMNWoMgdMw  360H0b3E03gdmsb
d9gLododolo (6 F0b0dMd mbgdo Foboswdgamdol  goM9gdg) dmbs.  LozmBLEOGOM
LoLsMNEMYOOL 3MW0GH03MNG 0049 LSIOMNEIOMH03Z 5JBHMMOE IBILOIMYDIL FIOIRO© b
Sbsgl BMbsdgbG Mo 3M0EHIM0MIGOOL odmgwgbsg, 96 dogl 39896M0L FHgMHIobmermyoom,
‘©(300065MdJd0L’, OMIWdTs3 Moo HoMmTsMmMb goM339we  LodsMmEgdMog  LolEgdsdo
9080bstg  396Mmbdgdmddggdol  3MmBLEHOGHWME0MIOMBOL  3MBGHOME0.3  LozmbLEoE™MEoMm
LobsFoMNEMYOOL 84969d0LS S BwY6J300L bMOTsEH0IE0 FoblobIMOm (56« B “Mbs’ 043bgb
@5 65 ‘Mby 2993900mb), Tglodegdgwro bgds 3sLvbo 49939l Y39ws  ©YIMIMSEH0IO
LN G030  LOLEBHYIIOLMZOL SOBGBOD bMEMTsGHome Fgz0mbgol: Mo MOl ol Jegz5M0
36M03H9MH0mdo,  OMIwomsg  Lo3MBLEOEGMEoM  LolsdsOmEmd  vbos  obgwddm3zsbgwml
3MbLEOGHME0OHO 3MbEHMMEOL A5BbMO309w9d0Lsls?

0dol  asmzseolfjobgdom, MHMI  LH3MBLAHOGMEOM LTI MYd0  Bb30Mmb0MYd96
L53SMNWYIN03 5 30GH03NO  LAYsMmMIOL FmMol, Fglodwrgdgwos Asdm3wobgl ™m®o
doM0mOO  3MH0GIH0d0, b Mo30Mmbowo, HMIgEwmsi 89wdeosm G500 3dsmdsBg 493w9bol
dmbybs. 306390, ym3z9wr 99800b393590 LoTSMMEYOM030 MZ>ELEBOHOLOM, Bo3MBLEOEGWEOM
LoLOFoMEMIBL 54300  FLodEgdMdY,  3MBLEHOEWEOIOMBOL  Bs30MbgdOL  gowsFMHOLm3oL
306039 gls 0bgdd3s6gmb 390960lg Mo bmdLEBBE0WMO Mo30MbIE0m. 3 gl s6BRg3560
603bogl, O™ Lo39mgle’ 2505HY39GOLMZ0L, FMLETSOMEGGd0  LsdsMmEgdM0g LolEYIol
d00hb9396 53 LoLEJAOL oMo SMLYdIMEO goM33909w0 d0BbgdoL dobomfigl Lodrsegdsco.
bbgob5065, L3MBLGHOEME0M  LolsdsGmwmgdo dBs Mbs 0y3bgb, ‘pofodOmb Fobsgasbo
G5300bsMOMds s glgdo,  OHMIWGdo3  BHMOIPOGOMWIE  9b533wgdgb Ol YH
L5300 gdM03 LOLEHYIGOLS s OLHOMMYOSL, M) S FBMWME F5d0b, M) gb 3530EH¥IWSE0s 00
3030399600, LmEoswyo ©s 93mbmdogmmo  oM9gdgdgdol  Jobowgzo 3060306
RBJ3ombocmM0s,  GMIwol  3mB3OgGHM  LEbmaomadsdo  IBIMYISE, J9M3IZYMIL
Lo%3¥)dzgdHY oYMHPDBMBOM, 5BODBMbs LolsdsMmeoma.

099939, 30093 JODO FBOIM 0YIXMEO-FH03YOO MO30MbIWO 56 3B0EIMHOMTos, HMAgwdsa
d9bodarmos bgeddegsbgermds aofoml LogzmbLE @YoM LolsdsMoEmgdol dw9domdols. My
399960  50b0dbsgL,  9BsdgEOM3g  3930GIWOLEHVIO  LBbMSO™MYd)dT0,  LETIOMNEGOMHOZ0
53H™E9d0L  3MFsmdol  B0sdsymbgdgro BB bGHMEmo  3Mo@)H0Mdos  BMOTsMEO
530065 MHMdS: 0LOBO 250HY39G0WGdL 96 LoFsMIGOM03Z FoHY39BL LB IOHO30

3 obogngor WEBER, ECONOMY AND SOCIETY, supra at 650-658; and MAX WEBER, MAX WEBER ON LAW IN
ECONOMY AND SOCIETY, 1954, New York: Simon and Schuster, 63—-64.

3 obogngoo WEBER, ECONOMY AND SOCIETY, supra at 656-658. See alsoREZA BANAKAR, NORMATIVITY IN LEGAL
SOCIOLOGY — METHODOLOGICAL REFLECTIONS ON LAW AND REGULATION IN LATE MODERNITY, 2015, Cham:
Springer, 219.
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2905093930 JOgoo  SQMGLGHMS M3 glmdoL doge Jgueryergl, OMaMmME VHm®o™ s,
d9L50530L5¢, FdMFs30.37

530@ ™3, 5JBHMOOL  SEHIMs  BOTSODEGIM0Z 0¢) 3MWOGH0INMI©  5JBHMOS, YM39em30L
3MLYd0™0s, Ly 3069 BodsMMWGIMOZ0 M35 L BOHOLOM 0dolmgol, MHMI 3mb3MgE W
5JBHmOL  3mb63MgBHMo  3O0GHgMHomdo  ©o399393000mm (b OmameE 93 megdoo,
530065 MOMO0L  3030), MMIoms3 Fsb 300 LoddosbmdOL ABBMM(309egdOLSL Mbs
0bgddmgzobgwml. gl ©gxnobogos  30g3  MBOM  350d36gwmzsbos  LozmbLGHOGHMEOM
LobsBsMNEMYdOLM30L, 5933500  LElOTIOME MOl  80ge  3MWOGH0ZNMO  MmOY60DIdOL
056599000M39  ©9IM3MOGHOMW  gm®dgddo  dsod  F0ge 3939090 3MmDoEool  Asdm.
L53MBLEBHOGMEOM LOLOTIMMNMYOO BIAPZOWH 56 M0 Ob YGOIMOSWIODO 5JBHMEMYOO, MMTgEmS
0b9ds3 990dgds 0gmb s 5MOL 3003 BIMDNMO BHEHZM. FoPIWOMO®, 3MM3MMS30JOOL O
LodsMOWgdM030 IMBY39 ool LodsMmEgdmoz0 d969ds 609369 m3bs @GBS 30mb3z0l
60dbol §399; Bmax g 8500 93YMHMBOD MMYMOF ¥JOMIWME 93bMT0IMNMO s 3MW0E03MNM0
36599008 BsFsOMEYdM03  FIBRMM3IIL.BE  MMBEs,  BO3MBLEAOGHMEOM Lol EMgdOl
BMsBHomws©  2oblod3zMol  MmgmMomwo  bsgombo  sOLYdomos: 53 LOlsBsMHMNEMgdOlL
29050Y39GH0gogol (o,  dglodsdolo, dsmo  dogdol  3M0EHIM0MIGOL)  Fgw9dE0sm
Bodmogoemodmb dmgmo  Lsbmasmgdol  53bsdgbEMo  LsdsMmegdMogo, Boa®med  slig3y
303037900 5 BmEosw®o  dobolosmgdwgdo, BmyxIO MBOM  J9BHOIE 3O, 3069
©99M3O5GH0MWOE 5OBIMO Slsddgol osfY39BH0wgdgOL doermdm. FogsPoms©, dMsmbo
3965000l LodFml  (oboswdwgy [Brown v. Board of Education] (1954) 25050939300,
9996009099000 BoGY00L 1JHgbsgLds LolsdsMMEIMT BsFMoYgseds (Lwyew g0y 0bg3g, OMYMEO3
30baMgLds soo ferols 9999y 1964 ool Lsdmdsesdm MBEgdgdol sg@Eom) dmgero gemzbmeo

36 obogngo» WEBER, ECONOMY AND SOCIETY, supra at 655. See also David M. Trubek, Max Weber on Law and the Rise
of Capitalism, 3 WISCONSIN LAW REVIEW 733 (1972); and ANTHONY T. KRONMAN, MAX WEBER, 1983, Palo Alto:
Stanford University Press, 90.

37 oboemgoo WEBER, ECONOMY AND SOCIETY, supra at 654-658. See also Sally Ewing, Formal Justice and the Spirit of
Capitalism: Max Weber’s Sociology of Law, 21 LAW & SOCIETY REVIEW 497-502 (1987). But see Arthur L. Stinchcombe,
Reason and Rationality, 4 SOCIOLOGICAL THEORY 151 (1986) (030l dgbsbgd 6:ca8 brgdlob30m@o Go30mbamds yggws
B To)HO Go30MbseM™MdOL conditio sine qua non SGHoL).

38 oboergo, dsg., Robert L. Nelson and Laura Beth Nielsen, Cops, Counsel, and Entrepreneurs: Constructing the Role of Inside
Counsel in Large Corporations, 34 LAW & SOCIETY REVIEW 464-468 (2000); or PRASHANT DUBEY AND EVA
KRIPALANI, THE GENERALIST COUNSEL: HOW LEADING GENERAL COUNSEL ARE SHAPING TOMORROW’S
COMPANIES, 2013, Oxford: Oxford University Press, 66—-67.
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0000936  oJ@BH™MGd0  OHMIboLmZoL  QsblbZe39dMw’  AsMIgEgdL  ©HgMgb, LsBMTogerm
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21



o3 99ggbgds s Re9bgzosl, g 2530m35olfjobgdm  Ly3mbLGHOGME0M  LobsdsMomeomls
39033090 3oY39H0WIBOL gsbbMbIer o 36 BHbZI 9BIIAIBY, LI3BLGHOGIEO
LoLOFoMMIdOL Fmddggdol JoMOMOEO LBGOHM SMHOL BodsMMNWGOM030. Bo3mbLEOGH3OM
LobodoGEm,  496oMmFHJdolL  Fobg300, SGBIBYOL  LEToOMEGOMOZ  Lozombgdl,  39Mdme,
396mb6d99mgdggdomo  fygdgdol  356mbgdol 96  Jdggdgdol  3m@gbow®  Bglodsdmdals
3MbLEOGH™ME0LMSB. LM MYdOL AbxgEMdOL 939JGYd0 5MOL 0TOL 2505HY39E)S, F90degds
099 505 MBOM VO 09MMJ00L LodsMmMEGdM030 Falgdo Fs0MZoML BogseEIdwM D,
d9LodsdolO, dmddg’ BsdsMMEgdMO3 Fgbgds®. 39MHdm, Lo3MBLEOEMEOM LolsdsMMEIMIdo
0obGHWM9dg6” 53 fglgdol  sMLYdMBdSL 0dol  FgBslgdom, TJglsdsdgdosh mwy s  obobo

3MbLAOGH™ME0gOLS s oMM 396Mmbgddo ohgMoe (6 49033919 foo 299mdobstg)
2bsdgbEHME fglgdls s 36M0BE03gdL. gl BHILGHO, OMPMOE M339 °03b0dbgm, GHodomeo
L53SMNWGIN030 3MIMDEYT55, 3065096 ol M39M0MGds doedls vy, s bMEME 03Ybo,
650009650053 9gJLOMTSGH0MMIE 5005MYOL Fglgdol 5085350 LEBHOWIBHIOOL sOLYIMBL, LG
9395 09M6dools {gligdo, Goms 0sMLYOME BsFoMMEGdMOZ (s sdoBMd L35 EYdWM)
09Lgds, 56 Mbs 9Hobss0dIAYIMEIL oLy Focems dymaAl.>

MamO3 390Hgbds s LGl bbgs 99360969335 5©0bodbgl, gl Hobolfoto oGm0
©585b5L050GdY05  BOTIOMNW G030 LBIOMBMZOL.> 5Tol  LESOMOLIOOME, 3MWOEH0IMNGO
1339gOML 09MHMJ0o BEAOWIGHMOS, oMW 0S SOLYGOMBL (85Y., JOMOMSWO VOMYOIYXYGOIOO VS.

G5JBH03MM0 56BY3560), Toa®sd 29000FY39BH0 9055 939005 39BHIFMMO0L 45sY393 0 gdgdOL
‘35€00OHMIOLZOL’.  3mbayMglbol  Jog®  Fogdo  BHoJBHO3MOM0  39Y39G0WYdJOO
3063090 35000l 3me0E0329M0 bsBolm3zol ‘Fseromes’ doohbgzs 08 d9dmbggzsdos
30, 0¥ obobo 35MmGH00L  3MMAMmT0m  Fom35woLobgdM  JoM0MS©  VOMYOIMEYdYOL

900b55000390056 (Tog. 0dol A5dm, MM 532350 BoJBH0ZMNO FoNY39BHOWGOgOL  IMDog5¢n
36B93690H9 35M3H00L 3MB030gdOL 258Y45r19ds 9 0s).

303039600 59 BHMMgd0L 6 296Ubg53900m, Lo3mbLAOGMEOM  LELOTSOD MO0
LoFSMMGIN0Z0 IBEBIMGIOL A5G LaBOZMYIOOLYSD OIS MOZ0LWBEIBO 50 5. ‘Yot
LOBEO3MO0’  JoBLIBOIOMEos  BMYMEE  30630M9GHMWo  LoHMASOMIOOL  LETIOPDEGIMHOZ0
39@GHMOoL fomgwo bsHgdo, Lsbwz®gdo, GMIWgddsz by 05MlYdmb, 0dobmzol GMJ

933MToGHMMo©  gobgobomm, MMI vy ImEgdeo  obbEGOGMEos 99dgdl  3obmbgdl, ol MgowMo SOl
»05356MmbEIdM” MMPsbm, bmwm MYy ol MBIGIME 59gbgdl Tom 256%g 3900l 25©sFY39@OL doBbom, ol
00J090090L MMAMOE Moo LolvGsMmErm’. 30535005 o LsBMAZWIdO - 3ME0E03IO0 YY) LsTsMHMWIdM0Z0 -
609)ebgEss ©sabgdORS 237IBIRL 05300 3>afg300IdIRL)-

4 oboergoo HART, THE CONCEPT OF LAW supra at 100-110; and HANS KELSEN, INTRODUCTION TO THE PROBLEMS
OF LEGAL THEORY, 1996 [1934], Oxford: Clarendon Press, 11 (‘080bm30L G038 Gogog Lsds®mmgd®ogs Lemvgangm, ol
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7 obogmgo, dsg., JEREMY WALDRON, THE RULE OF LAW AND THE MEASURE OF PROPERTY, 2012, Cambridge:
Cambridge University Press, 103; or Neil MacCormick, MacCormick on MacCormick, inA. J. MENENDEZ AND J. E. FOSSUM
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SOVEREIGN CONSTELLATION, 2011, Dordrecht: Springer, 23.
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SIMPSON (ED.), OXFORD ESSAYS IN JURISPRUDENCE (SECOND SERIES), 1973, Oxford: Clarendon Press, 280.
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